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Funding for disputes – “one step 
forward”

January 2019, Hong Kong

In a significant development in June 2017, the Arbitration and Mediation Legislation (Third Party Funding) 
(Amendment) Ordinance was enacted. It provides for a legislative regime for third party funding of 
arbitration and mediation in Hong Kong. The government has announced that the key provisions of the 
Ordinance not yet in force will take effect on 1 February 2019. The “Code of Practice for Third Party Funding 
of Arbitration” has also been published. Third party funders are expected to comply with its provisions.

Background 
The development of third party funding 
in Hong Kong has to a large extent been 
dependent on case law, which has resulted 
in a miscellany of exceptions to the general 
prohibition against third party funding of 
civil disputes.

While third party funding of civil litigation is 
generally caught by the common law torts 
and crimes of maintenance and champerty 
in Hong Kong, arbitration is thought to be 
different in that it is conducted in private, 
by agreement and underpinned by party 
autonomy. This was the impetus for a 
Law Reform Commission sub-committee 
consultation and report in 2015-16, as a result 
of which third party funding of arbitration in 
Hong Kong was put on a statutory footing. 
Without legislation there were doubts in 
some quarters whether third party funding of 
arbitration in Hong Kong was lawful. 

Given the importance that Hong Kong 
attaches to being an international disputes 
resolution centre which, in particular, 
embraces arbitration, the Arbitration and 

Mediation Legislation (Third Party Funding) 
(Amendment) Ordinance was passed in 
relatively quick time. Many Law Reform 
Commission recommendations are not acted 
upon or, if they are, not as quickly as was the 
case here. 

Recent developments
Although the Ordinance was enacted in June 
2017, the key provision formally disapplying 
maintenance and champerty with respect to 
third party funding of arbitration did not come 
into effect until a further notice was published 
by the government. By a commencement 
notice published on 3 December 2018, this 
key provision comes into effect on 1 February 
20191. As from then, as a matter of legislation, 
maintenance and champerty will no longer 
apply to third party funding of arbitration in 
Hong Kong. 

Another reason for the delay in implementing 
this key provision was to allow time for 
consultation on the Code of Practice for 
third party funding of arbitration. The 
Code of Practice was formally published on 
7 December 20182.
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1.	 See Department of Justice 

Press Release, 7 December 

2018 – “Code of Practice 

for Third Party Funding of 

Arbitration issued” and 

“Commencement Notice”, 

3 December 2018.

2.	 Government Notice, 7 

December 2018 – “Code 

of Practice for Third Party 

Funding of Arbitration”.
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Comment
These developments mean that third party 
funding of arbitration in Hong Kong formally 
comes into force as from 1 February 2019. 
This will be welcomed by the arbitration 
community and commercial funders. It is also 
in keeping with the government’s wish to 
promote Hong Kong as an international and 
regional disputes resolution hub. 

Interestingly, the Ordinance (but not the 
Code of Practice) also applies to third party 
funding of mediation and has done since June 
2017. It is not entirely clear why mediation 
was included in the Ordinance given that 
mediation (in this context) is generally 
thought of as a non-contentious process to 
which the prohibition against maintenance 
and champerty does not apply. Before the 
passage of the Ordinance, prospective 
claimants were generally entitled to seek third 
party funding for mediation of their disputes 
– albeit, there is no institutional commercial 
market for mediation funding in Hong Kong 
given that most mediations are conducted 
with respect to relatively lower value and non-
commercial claims. 

Including mediation within the framework 
of the Ordinance may have attracted certain 
headlines for Hong Kong’s promotion of 
its disputes offering. However, prior to the 
passage of the Ordinance, there were already 
concerns that unscrupulous claims agents 
and touts were taking advantage of some 
claimants – particularly, those claimants 
not able to obtain legal representation. This 
concern is heightened where mediation 
is conducted after the commencement of 
court proceedings. Hong Kong has a high 
incidence of litigants in person, particularly 
in the first tier courts. By including mediation 
in the Ordinance, there is a danger that 
certain unscrupulous practices may become 
more prevalent without proper regulation, 
particularly with respect to personal injury 
claims and the like3. It remains to be seen how 
the department of justice proposes to deal 
with this concern – for example, by regulation 
or a further code of practice4. 

This article is intended to give general information only. It is not a complete statement of 
the law. It is not intended to be relied upon or to be a substitute for legal advice in relation to 
particular circumstances.

3.	 For example, see the Law 

Society of Hong Kong’s 

submission on (among other 

things) third party funding 

of mediation with respect to 

personal injury claims, dated 

30 October 2018.  

4.	 See note 1 (press release) 

which refers to the role of 

the “Steering Committee 

on Mediation”.

http://For example, see the Law Society of Hong Kong's submission on (among other things) third party funding of mediation with respect to personal injury claims, dated 30 October 2018.  
  See note 1 (press release) which refers to the role of the "Steering Committee on Mediation".

https://www.doj.gov.hk/eng/public/mediationCommittee.html
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